


 

Absent the reality of that guarantee, the business cannot operate.  
 
 Additionally, the trustee's performance to-date has been unconscionably slow, for example we 
understand some customers of foreign exchanges still have not been notified as to prices at 
which their accounts were involuntarily liquidated. They absolutely can be given that 
information in short order, yet that is undone after 5 weeks.  In this business, every single 
contract and every single dime is accurately allocated and accounted for on a daily basis. Large 
corporate bankruptcies like this are often a "go-slow" affair; what I am saying is that the 
customer accounts and funds portion of MFG cannot be handled in that manner. 
 
 So both priority, and rapid execution of the priority, of customer segregated funds in 
bankruptcies of Clearing Members must occur, separate from the potentially years-long 
unwinding of the multifaceted firm that was MFG.  This principle absolutely must be clear for 
futures exchanges. Futures contracts at the Chicago Mercantile Exchange and other exchanges 
are rightly regarded by lenders as financially sound precisely because, and only because, each 
Clearing Member guarantees its own capital as first in line to back its customers' segregated  
funds, and the Clearing Corporation guarantees the trades between Clearing Members. Any 
ambiguity or hesitation as to exactly where those necessary guarantees stand will not only freeze 
the industry, it will certainly translate into a sizable multiplier effect in terms of lower prices to 
farmers, higher prices to consumers, and a substantial impact on world agriculture. It is not 
overstating the case to project that if the priority of customer segregated funds in bankruptcy is 
not firmly entrenched, it will need to be in the wake of MFG, after the effects of not doing so 
become apparent. This is an absolutely necessary principle for U.S. agriculture, which is why 
this Committee must see that it is upheld in what appears thus far to be an unacceptably slow 
process of repatriation of customer funds. 
 
 As to making changes in the separation between customer seg and proprietary capital, of course 
first the ongoing forensic examination must be allowed to lay bare what occurred. Thus far, some 
of us understandably angry and cheated customers have called for separate accounts for each 
customer and other measures that would add complexity and bureaucracy.  
 
In the end, even if additional restrictions on financial instruments or accounting or other 
operational measures are proposed, let's not forget a few things: 
 
--That Clearing Members also have their capital pledged to their segregated customer funds 
against the single greatest threat they themselves face, which is that their customers defraud or go 
bankrupt on them. This has occurred with relative frequency, and because the capital of the 
Clearing Member itself was required to be paid into its customers' seg funds, the other customers 
were made whole with little if any delay. 
 
--That new financial techniques will arise thereafter, accounting-rules ambiguity will always 
foster different opinions, and financial executives will always take innovative steps to maximize 
returns. 
 
 So establishing rules that would have precluded the last problem will not necessarily preclude 
the next, and may in haste tend toward overkill to assuage those angry at being damaged. I 



 

represent my customers' interests, period, and have no particular affection for CME or its 
business model. But the Exchanges we deal with, primarily CME, have the greatest abiding 
interest of anyone in the solvency of their clearing members, the security and good will of 
customers, and the trust of fiduciaries that lend large sums to both. The CME above all others 
cannot chance ever having this occur again, and it also has more financial acumen and practical 
experience than anyone pertaining to all participants that make up its business community. While 
CFTC and this Committee will examine what it does carefully, CME together with the other 
regulated exchanges must propose any necessary changes. The CFTC should then approve or 
suggest further adjustments that the exchanges analyze and results in the needed changes. If the 
Exchanges err, it might result in far greater damage to, or even failure of, their operations. That 
tends to concentrate their minds rather more than does the incentives or motives of other parties. 
 
 By concentrating its first efforts on expediting the unwinding of the current financial snarl 
affecting a substantial portion of  U.S. agriculture, this Committee can make the greatest 
contribution to all its agricultural constituents and consumers too. It must use its authority and 
expertise to clarify the bankruptcy status of Futures Clearing Members' responsibility to their 
customers' segregated funds, which is the only way the futures industry at the financial heart of 
U.S. agriculture can possibly operate. That is the largest and most pressing issue in the failure of 
MFG. 
 
We need:  

• to protect our efficient system  
• to be vigilant for possible corruption  
• to send a strong signal of deterrence 

 
 RESTITUTION  of all segregated funds 
 AND REFORM of our system to prevent abuse  

 
 
 
 


